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The Covid-19 pandemic has been painful for the millions of people who lost loved ones, or the even greater 

number who have suffered severe economic and psychological hardship caused by numerous lockdowns. The damage 

caused to children deprived of educational activity or contact with friends and extended family in this period has yet to 

be understood. There is a dire situation in India and the developing world is clamouring for assistance.  

 

While the pandemic has been described in unfortunate terms by the former lord chancellor and Labour’s shadow 

attorney-general, Lord Falconer, as “a gift that keeps on giving” for lawyers, as with any calamity it has also been a 

catalyst for some positive changes in society. 

 

Apart from a desire for recalibration of the work-life balance, a clamour for green spaces and the imminent availability 

of flexi-season train tickets to facilitate more home working, the speed and apparent ease with which courts and 

arbitral tribunals in England and elsewhere adapted to use video conferencing, telephone hearings and online 

platforms for the display and sharing of soft-copy documents has led many to conclude that the future of online 

dispute resolution — which some have trumpeted for decades — has arrived. 

 

A leap towards digital court hearings 

must deal with all their limitations 

There are serious questions about whether justice can be properly delivered if 

cases are conducted fully online 

https://www.thetimes.co.uk/article/decomposing-bodies-floating-in-the-ganges-as-indias-covid-deaths-pile-up-znqh5rjfj
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Online hearings can cause “Zoom fatigue” as the brain works harder to overcome a lack of signals such as body language 

ALAMY 

 

For others it is akin to a guest initially welcomed, albeit begrudgingly as a necessity, but now proving tiresome and 

irritating. 

 

My experience during the pandemic has vividly demonstrated how parties and lawyers from different locations can be 

brought together in, for the most part, a manner that enables arguments to be advanced, witnesses to be heard, 

documents to be reviewed and judges and arbitrators to observe, so as to adjudicate. 

 

On that basis, some argue that we should move entirely to the online world and dispense with in-person hearings. 

“Uber-techies” and environmentalists would advocate this approach but there are obvious limitations to online 

hearings. 

 

Without access to stable high-speed internet, appropriate hardware and secure software, and confident use of 

technology, online hearings, if insisted on, would undermine access to justice. 

Likewise, permitting witnesses to give evidence from relatively informal, uncontrolled and unsupervised locations, as 

opposed to a court or other formal setting, risks diminishing what has been described by some as the “ceremonial 

function of justice”. It also potentially encourages witness coaching off camera. 

https://www.thetimes.co.uk/article/video-hearings-have-transformed-courts-but-are-not-a-panacea-mcp77mjj7
https://www.thetimes.co.uk/article/video-hearings-have-transformed-courts-but-are-not-a-panacea-mcp77mjj7


There are serious questions about whether justice can be properly delivered if cases are conducted fully online in 

relation to honesty and credibility, the liberty of the individual, or the sensitivity required in family court issues. 

 

In addition, the most junior lawyers — often working from shared accommodation — have been denied the 

opportunity to learn by physical presence in meetings and hearings that are not abruptly ended as they are when 

online. 

 

Moreover, there is little doubt that what has been described as “Zoom fatigue” is caused by the brain working harder 

owing to the inability of technology to capture and convey body language and other signals, which humans have 

evolved to spot and interpret when engaging in person. 

 

Perhaps in part as a result of this, there is an even greater risk that judges and arbitrators — or any person participating 

in an online dispute resolution process — will not concentrate as effectively as they would when in the physical 

presence of others. Therefore, they will not appreciate the nuances of difficult legal argument, fail to read properly 

documents shared on screen and not bother reading soft copies available to them. 

 

And dare I suggest that, even worse, there may be multitasking taking place thanks to multiple screens, silent 

keyboards and smartphones helpfully positioned out of view of the online hearing. 

 

As the UK looks forward to further release from Covid-19 restrictions, there are clear signs that the civil courts are 

moving back towards listing in-person hearings. No doubt for short applications, as well as matters where there is no 

objection and the costs/time saving is not affected by access to justice issues or the risk of impaired decision-making 

for the reasons outlined earlier, online hearings will be part of the “new normal”. 

In international arbitration the main arbitral institutions were already shifting towards greater use of online hearings to 

save time and costs before the pandemic, as well as to facilitate the determination of matters involving parties from 

different parts of the globe. There may well be fewer lawyers collecting air miles unless the sensitivities of the client 

demand face-to-face meetings. 

 

The Master of the Rolls, Sir Geoffrey Vos, recently described the lessons from the pandemic as a springboard to create 

a “truly digital justice system”. It is to be hoped that such a system will not ignore serious concerns. 
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